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UNIVERSITY OF FIJI SUBMISSION 
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1.0 Introduction
These submissions address the urgent need for comprehensive reform of the Mining Act 1965 to ensure that Fiji’s mining governance framework is responsive to principles of international law, constitutionally compliant, environmentally sustainable, inter-generationally robust and accountable, and capable of protecting the national interest and the welfare of present and future generations of all the people of Fiji.
2.0 Mining Act 1965: Regulatory Gaps
The current Mining Act reflects a colonial-era regulatory model primarily designed to facilitate mineral extraction and maximize access to natural resources. While historically significant, the framework no longer adequately responds to international law, our constitutional standards, environmental obligations, governance expectations, climate-related risks, community participation requirements, or modern principles of sustainable development. Significant regulatory gaps remain in relation to environmental governance, rehabilitation obligations, deep sea mining regulation, enforcement mechanisms, transparency, and the exercise of broad ministerial and administrative discretion.
This review therefore raises fundamental constitutional and governance questions concerning the manner in which Fiji’s natural resources are to be managed, regulated, protected, and distributed in the interests of the people of Fiji in compliance with international law.





3.0  UN Declaration of Permanent Sovereignty over Natural Resources and Fiji’s Constitutional framework
Our submissions are guided principally by the Declaration of Permanent Sovereignty over Natural Resources reflected in United Nations General Assembly Resolution 1803 (XVII). The Declaration is supported by sections 7, 30, and 40 of the Constitution of the Republic of Fiji 2013, together with the Environment Management Act 2005 as amended by the Environment Management (Amendment) Act 2025. The Declaration was also supported by Fiji’s 1997 Constitution, in particular section 186.
The relevant principles of international law, including as expressed in Sections 186 of the 1997 Constitution and section 30 of the 2013 Constitution, affirm that all minerals (a natural resource) are vested in the State while recognizing that those who own the land where minerals are found or extracted from are entitled to a fair share of royalties arising from the extraction. 
This can be linked also to Section 40 of the 2013 Constitution which guarantees the right to a clean and healthy environment and imposes obligations on the State to protect nature and natural resources for the benefit of present and future generations. Section 7 signals that consideration of international law in the interpretation and application of constitutional rights and obligations is important.
The UN Declaration of Permanent Sovereignty over Natural Resources referred to above as the basis on which all state ownership of minerals rest, significantly recognizes that natural resources are owned by the State and must be managed in the interests of national development and the well-being of the people. The Declaration was linked to the international de-colonization process and to the Right to Development of formerly colonized peoples. In the Fiji context, this principle was imported into section 186 (3) and (4) of the 1997 Constitution and section 30 (2) of the 2013 Constitution. Both sets of provisions make it very clear that the state owns the minerals under land or sea within its territory but that royalties must be shared with those who own the land or fishing rights, whether freehold or other. The basis on which the royalty proportion must be allocated is well expressed in section 186 (4) of the 1997 Constitution, and section 30 (2) (a) to (e) of the 2013 Constitution, both having identical provisions. These are:
a) any benefit that the owners received or may receive as a result of mineral exploration or exploitation;
b) the risk of environmental damage;
c) any legal obligation of the State to contribute to a fund to meet the cost of preventing, repairing or compensating for any environmental damage;
d) the cost to the State of administering exploration or exploitation rights; and
e) the appropriate contribution to the general revenue of the State to be made by any person granted exploration or exploitation rights.

4.0 Environment Management Act 2005 and Environment Management (Amendment) Act 2025.
The legislative clue to the significance of international state responsibility for mineral ownership under international law lies in our 2005 Environment Management Act (EMA 2005) passed during the term of the Qarase Government and its 2025 amendment. The extensive Act covers a range of possible commercial activities where environment damage can occur due to extraction, including mining. It includes establishment of monitoring agencies such as a Council, Tribunal and Units, as well as a Register. 
Since Permanent Sovereignty over Natural Resources does not merely confer rights upon the State but also responsibilities, the State acts as steward of those resources on behalf of the people and future generations. Accordingly, the exercise of sovereignty over mineral resources must be accompanied by legislative protection which the Environment Management Act currently provides, in law if not fully in practice. The Mining Act revision must be read in conjunction with the EMA on order to fully understand that section 30 (2) of the Constitution places a burden on the state to ensure that its provisions (a) to (e) can be afforded through public funds. The proportion of royalties granted to the owner of the natural resource to be mined on the one hand must be balanced with the proportion of royalties to be kept by government in the public interest on the other. Thus, the cost of ensuring that the EMA is upheld in the public interest can also be shared depending on the proportion of royalty allocated to each party recognized by sections 186 of the 1997 Constitution and section 30 of the 2013 Constitution. 
The State must find funds to regulate mining activities in a manner that advances national development, safeguards the environment, protects future generations, ensures accountability and transparency, and maintains equitable benefit-sharing arrangements consistent with constitutional governance.
5.0 Revision required to the Mining Act 1965
These submissions identify key areas in the Mining Act 1965 requiring reform, including: 
(a) royalty distribution and State responsibility under international law;
(b) environmental governance and rehabilitation obligations;
(c) deep sea and seabed mining regulation;
(d) excessive discretionary powers given to certain officers of the state;
(e) outdated penalties and enforcement provisions;
(f) lack of transparency and accountability mechanisms;
(g) inadequate consultation and community participation processes;
(h) insufficient environmental safeguards; and
(i) public good principles.

Ultimately, this review presents an important opportunity for Fiji to move beyond outdated extractive governance models toward a modern mining framework grounded in international law, constitutionalism, sustainability, environmental stewardship, intergenerational equity, responsible governance, and the long-term national interest.
The submissions state that State bears primary responsibility for supporting:
(a) environmental regulation and enforcement;
(b) environmental impact assessment systems;
(c) rehabilitation and restoration obligations;
(d) protection of biodiversity and ecosystems;
(e) public infrastructure and regulatory administration;
(f) health and safety oversight;
(g) dispute resolution and institutional governance; and
(h) long-term sustainable resource management.
These responsibilities require adequate institutional and financial capacity and ought to be considered in light of the proportion of royalties allocated to the state for exercising its responsibility affordably.
Accordingly, royalty allocation frameworks must be designed in a manner that enable the State to effectively discharge its constitutional and international obligations. A royalty framework that substantially weakens the State’s environmental protection and regulatory capacity risks undermining constitutional governance, environmental sustainability, and the broader public interest.
Relevant provisions requiring review include sections 3, 32, 54, of the Mining Act 1965.
The current legislative framework does not establish a sufficiently transparent and comprehensive structure governing:
(i) royalty allocation;
(ii) environmental rehabilitation funding;
(iii) long-term regulatory sustainability;
(iv) accountability mechanisms; or
(v) public reporting obligations.
The Mining Act 1965 does not adequately integrate with the Environment Management (Amendment) Act 2025 and lacks a modern environmental governance framework. While the EMA provides important environmental safeguards, the Mining Act 1965 does not contain a comprehensive and integrated environmental governance framework specifically tailored to mining activities.
In particular, the Act does not expressly and systematically link the grant, renewal, transfer, operation, suspension, or closure of mining tenements to requirements relating to:
(a) [bookmark: _GoBack]Environmental Impact Assessments;
(b) environmental management plans;
(c) rehabilitation and restoration obligations;
(d) ongoing environmental monitoring and reporting; and
(e) mine closure and environmental clearance certification.
This creates significant regulatory gaps and undermines the State’s ability to discharge its constitutional obligations under section 40 of the Constitution.
Recommendations 1:
a) Establish transparent royalty allocation mechanisms consistent with sections 186 of the 1997 Constitution and section 30 of the 2013 Constitution;
b) Ensure that royalty distribution frameworks adequately support the State’s environmental and regulatory responsibilities;
c) Establish environmental rehabilitation and restoration funding arrangements;
d) Require public reporting and accountability mechanisms relating to royalty allocation and expenditure;
e) Ensure that benefit-sharing arrangements remain consistent with international law, constitutional principles, sustainable development obligations, and the national interest.
f) Require mandatory Environmental Impact Assessments prior to the granting of any mining tenement;
g) Require ongoing environmental monitoring and reporting obligations;
h) Require environmental management, rehabilitation, and mine closure plans;
i) Establish rehabilitation bonds and environmental financial assurance mechanisms; and
j) Require environmental clearance certification prior to surrender or closure of mining operations.

6.0 Other Relevant Concerns

(i) Deep Sea Mining and Marine Environmental Governance
The Mining Act 1965 does not contain a comprehensive framework governing deep sea or seabed mining, despite section 17A extending the definition of “land” for special prospecting licences to include the foreshore, seabed, deep seabed and subsoil within Fiji’s Exclusive Economic Zone.
Deep sea mining presents distinct environmental and governance risks, including damage to marine ecosystems, biodiversity loss, sediment plume pollution, disruption of fisheries, long-term ecological uncertainty, and potential harm to coastal communities and customary fishing rights holders.

Accordingly, section 17A and related provisions of the Mining Act, including sections 3, 5, 11 and 18, should be reviewed to ensure that any prospecting or mining activity involving the seabed or deep seabed is subject to strict environmental, scientific, and governance safeguards.
Recommendations 2:
(a) Establish a dedicated statutory framework for deep sea and seabed mining;
(b) Require comprehensive Environmental Impact Assessments specific to marine and seabed ecosystems before any approval is granted;
(c) Apply a precautionary approach where scientific uncertainty exists;
(d) Require independent scientific assessment and continuous marine environmental monitoring;
(e) Identify protected marine zones, biodiversity areas, and environmentally sensitive exclusion areas;
(f) Ensure meaningful consultation with affected coastal communities and customary fishing rights holders;
(g) Require financial assurance, rehabilitation, restoration, and environmental liability mechanisms suited to marine ecosystems;
(h) Strengthen transparency, public reporting, and independent oversight of seabed mining approvals; and
(i) Ensure that all seabed and deep-sea mining activities are consistent with section 30 and section 40 of the Constitution, the Environment Management Act 2005, and Fiji’s obligations to protect natural resources for present and future generations.

(ii) Excessive Discretionary Powers and Accountability
A recurring concern throughout the Mining Act 1965 is the conferral of broad discretionary powers upon the Minister, Director, inspectors, and authorized officers without sufficient statutory guidance, procedural safeguards, or accountability mechanisms.
The following provisions raise particular concern:
(a) section 4 – grants broad ministerial powers to prohibit prospecting and grant exclusive rights without clear statutory criteria;
(b) section 5 – permits mining tenements to be granted “whether in accordance with the provisions of this Act or not”, thereby undermining legal certainty and consistency;
(c) section 6 – permits the Director to determine disputes while simultaneously exercising regulatory functions, raising concerns regarding impartiality and natural justice;

(d) section 8 – grants inspectors broad powers including arrest without warrant and suspension of operations without sufficiently detailed safeguards;
(e) section 9 – grants broad entry and inspection powers without adequate procedural protections concerning notice, confidentiality, proportionality, and privacy;
(f) section 11 – permits broad ministerial discretion in relation to lands otherwise closed to prospecting and mining;
(g) section 12 – permits adjacent land to be closed for such period “as he or she may decide” without clear statutory limits; and
(h) section 16 – grants broad discretion concerning deposits, expenditure of deposits, and withholding of refunds.
Such provisions may undermine transparency, legal certainty, procedural fairness, and accountability.
Recommendations 3:
(a) introduce objective statutory criteria governing the exercise of discretionary powers;
(b) require written reasons for significant decisions;
(c) strengthen appeal and review mechanisms;
(d) introduce conflict-of-interest safeguards;
(e) require publication of significant decisions; and
(f) ensure that all powers exercised under the Act remain subject to constitutional principles, environmental obligations, and administrative justice.

(iii) Illegal Mining, Enforcement, And Penalties
The current enforcement regime under the Mining Act 1965 is outdated and insufficient to address contemporary illegal mining activities and environmental risks.
Relevant provisions include sections 8, 9, and related enforcement provisions throughout the Act.
Current penalties are disproportionately low and may fail to deter unlawful mining conduct, environmental harm, and non-compliance.
Recommendations 4:
(a) update penalties to reflect the seriousness and economic value of mining offences;
(b) establish proportionate and modern enforcement mechanisms;
(c) strengthen safeguards relating to entry, inspection, and seizure powers; and
(d) improve coordination with environmental and regulatory authorities.
(iv) Community consultation must be meaningful and transparent
While section 30 of the Constitution vests minerals in the State, mining governance should also ensure meaningful consultation with affected communities and landowners.
Relevant provisions include sections 3, 11, 12, and 18 of the Mining Act 1965.
The current framework does not adequately provide for structured consultation, transparency, or community participation mechanisms.
Recommendations 5:
(a) establish structured consultation mechanisms;
(b)  strengthen community participation processes;
(c) introduce clearer compensation frameworks; and
(d) ensure transparent engagement procedures consistent with sustainable development and constitutional principles.

(v) Modernization of Definitions and Regulatory Framework
Several definitions under section 2 of the Mining Act 1965 are broad, outdated, or insufficiently precise.
Definitions requiring review include:
(a) “minerals”;
(b) “Government”;
(c) “dealing”;
(d) “iTaukei land”;
(e) “mine”;
(f) “machinery”;
(g) “prospect”; and
(h) “mining tenement”.
The Act would benefit from inclusion of modern concepts including:
(1) Environmental Impact Assessment; 
(2)  rehabilitation;
(3) sustainable mining;
(4) biodiversity;
(5) climate impact; and
(6) environmental management plans.




7.0 Conclusion 
The Mining Act 1965 requires substantial reform to ensure consistency with evolving principles of international law relating to sustainable development and Permanent Sovereignty over Natural Resources, the Constitution(s) of the Republic of Fiji, the Environment Management (Amendment) Act 2025, and modern environmental governance standards. The current legislative framework reflects an outdated regulatory model that prioritizes mineral extraction without providing sufficiently robust safeguards relating to environmental protection, rehabilitation, accountability, public participation, institutional oversight, and long-term sustainable governance. Significant concerns remain regarding excessive discretionary powers, weak enforcement provisions, inadequate environmental integration, uncertainty in royalty governance, and the absence of a comprehensive framework governing deep sea and seabed mining activities.
The Constitution of Fiji, based on international law on the subject establishes a framework in which mineral resources are vested in the State while simultaneously imposing obligations concerning environmental protection, fair benefit-sharing, constitutional governance, and the welfare of present and future generations. These constitutional obligations require the State to exercise its authority over natural resources responsibly, transparently, sustainably, and consistently with the broader public interest.
Accordingly, mining governance in Fiji cannot be approached solely as a matter of extraction, licensing, or private economic benefit. Rather, it must be understood as a matter of constitutional stewardship involving the responsible management of finite natural resources held in trust for the people of Fiji and future generations.
The vesting of minerals in the State under section 30 of the Constitution should be understood consistently with the principle of Permanent Sovereignty over Natural Resources, whereby the State exercises authority over mineral resources not for its own benefit, but as a constitutional steward acting in the interests of the people of Fiji and future generations.
The principle of Permanent Sovereignty over Natural Resources recognizes that natural resources are held and managed by the State on behalf of the people and should be utilized in a manner that promotes national development, environmental sustainability, transparency, accountability, equitable benefit-sharing, and the public interest. The reforms proposed in this submission are intended to strengthen Fiji's capacity to fulfil those responsibilities.
This submission therefore supports comprehensive legislative reform directed toward:
(a) stronger environmental safeguards and rehabilitation obligations;
(b) improved transparency and accountability mechanisms;
(c) modernized enforcement and compliance systems;
(d) clearer statutory limits on discretionary powers;
(e) sustainable royalty and benefit-sharing frameworks;
(f) effective consultation and participation processes;
(g) protection of marine and terrestrial ecosystems; and
(h) alignment with constitutional principles and international best practices.

Fiji now has an important opportunity to establish a modern mining framework that promotes national development while simultaneously protecting the environment, strengthening constitutional governance, safeguarding future generations, and ensuring that the country’s natural resource wealth is managed responsibly and sustainably in the national interest.
The reform of the Mining Act should therefore not be viewed merely as legislative amendment, but as a constitutional and national governance responsibility central to the protection of Fiji’s people, environment, sovereignty, and future.
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